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ABSTRACT 5 .
) For nearly half a century, the Federal Communicatians
Commission (FCC) has been ezercising-its authority to grant and deny

applications for -broadcast licenses. In the process of' comparison
‘used by the FCC to assess qualified new applicants, two
considerations weigh heavily: (1) the best practicable service to the
public, and (2) maximum diffusion of control Qf the mass.
communications media. Sometimes comparative hearings play a vital
role in the Commission's efforts to consider, such substantive
¢riteria as ownership and ownership diversity. However, since the
. comparative hearings have proven to be neither an effective nor an
efficient administrative procedure for choosipg.among qualified
applicants,’ the United States Congress has authorized the FCC to use
a lottery apprdach, a system of random sele&ktion. For the 'system\to
include underrepresented owners, the Commission could assign a
particular, though arbitrary, preference to those applicants or the
Commission could.choose to asgess the degree of each minority .
applicant's lack of repreééntation and assign a preference factor to

-

each mingrity applicint. latter approach would accommodate
differenceg among minorit¥y applicants. Nevertheless, as efficient as
a lottery may be for allogating a license or permit, its
effectiveness at securing the best practicable.service or promoting

* ownership diversifitation--the two standard comparative issues--is

" suspect. Any system of random selection limits the Comhission-s.
discretion” and :inevitably leaves important decisions and choices to
chance." (HOD) .
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¢ RANDOM ALLOCATION OE LICENSES AND"THE / {

PUBLIC INTEREST IN OWNERSHIP DIVERSITY

e
’, ¥

>

For nearly half a century, the Federal Communications Commision has

rd

. been exercising its authority to ‘grant and deny dpplications for broadcast

licenses. Mandated by Congress to identify applicants who will best serve

—-

PP . . 1 U
"the public “interest, convenience, and necessity,"” and required by the

Supreme Court to'afford competing applicants a reasonable opportunity to

. . -2 C s
present their best case,” the Commission has sought to "devélop a procedure

by which fo identify the competitor of superior promise, and inform that
L - N ‘ !

. c s NPT B s .
procedure with substantive criteria." Thuefemerged ""comparative hearings,"

.

what the Court of Appeals in‘lg49 described as an essentially'adversary

procedure,
" In the process of comparison used by the FCC to assess quallfled
new applicants, two consideratioffs weigh heav11y (1)\\£e ""best practicable

service to the public" and (2) "maximum qifﬁpi}on of control of the media

~of mass communicaf.ions."5 Of all the factors the FCC may consider when g

choosing among competing applicants, the latter--ownership diversity--

stands out as one of the most important; om the Commission's perspective,.
(o I . s : . .6

it "constitutes a prilary objective" in the allocation of licenses. Indeed,

sirce ownership diversifitation in general is viewed as a desirable goal
——— 2

" the distribution of licenses may well rest on the FCC's understanding of-~-

>

and goncern for--the pattern efyownership among all mass media, not broad-

L]

.cast’media alone. It is not "1ncon51stent with the statutory scheme " the

Supreme Court observed in 1978, "for the Commlsslon to conclude that the

paximum bene£it to the 'public interest' would follow from allocation of
: ‘ - ’ \_" h
broadcast licenses so as to promote diversification' of the mass media as
~ . .
7

a whole." . T ’ -
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Lo If comparative hearings play a, vital role in the Commission's efforts

.

* €0 consider such substantive criteria as ownership and ownership diversity,

they have noﬁ?theles; failed to Ansure procedyral fafness and administrative

: - r - R h 1] '
* efficiency; too often the hearings themselves became "a smokescreen for dila- >

tbr} tactics and procedural abuses."8 Accordingly, at the FCC's drging, the

. .- Y . e e . ¥
{ ,97th Congress has authorized the Commission to grant initial licenses or

- A .

congtruction permits "through the use of a system of random electibn.”9 * )
? . . . s ’

Thus” after several decades of comparative hearings, the FCC may now

use a lottery for purposes of choosing among qualified applicants. This '’

2 paper focuses on ‘the likeiy impact of a lottery. approach on the Commisssion's

—

%expressed commitment to ownership diversification, Our objective is three-
fold: first to examine the failure of the Ashbacker doctrine, which estab- -
lished the need for comparative hearings; second, to explicate the -logic

-

of the FCC's lottery; and third, to assess the likely consequences of a

- ) lottery for what Congress calls 'underrepresented" owners of ''telecommuni-

*cations facilities."10 .ot . »

‘

\ ,

. .
.

f .

Obtaining A Broadcast Liceﬁse

: vl . .
- v .
Applicants for radio and television station licenses must proceed
through several sféges\ First, an ibplicant is requfréd to fird & vacant ",
- , . “ * ¥
channel, either through an %ngineering study (for A.M. radit) or with the
' . e ‘ . \ . ’ .
assistance of the FCC's Table of‘Assignmentsg;l Assuming a channel is- )

'

available, the applicant must demonsﬁrqte to the Commission's satisfaction ’

) that he/she fulfi#ils various citizenship, cfaracter, technical, and financial
4o : -
. 1 y R . e .

* requirements, 2 In short, the Commission requires a showimg that applicants:

\ ° - - -
e 4 ! s

. . '
13 . . . v £
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(1) have not been convicted of serious crimes, (2) are U.S. citizens, (3)

have not violated (or are not v1ola11ng asja result of the granting of the
. license in questlon) FCC limits oh broadcast station ownership or network

affiliation, (4) can afford to build and operate the said station, and (S).
will be broadcasting a signal that will not cause unacceptable levels of

~

" .2 . o . s
interference with other spectrum users. Assuming those conditions are met,

~

applicants are evaluated with respect to the degree to which their proposed

programming aﬁd.Bperafions‘will serve the public interest, convenience, and
necessity. Generally, applicants meeting the basic’citizenship, character,

technical, and financial qualifications, whose applications are not opposed

E]

by parties petitioning the FCC, face a rather efficient licensing procedure.

When initial license applicants are opposed, the procedure becomes burden-

-~ L ’

some for all involved.

/ ™~

7 . .
> The Comparative Hearing

When two or more applicants file at about the same

-

time for use of the same broadcast facility, or for facil«

ities that would interfere electronically with,each other,

- . . »

their applications are said to be mﬁtually exclusive. The
Commission mé;‘not simply grant the first to be filed by

a quéLified applicant, pht [has been requiged to] accord
a consolidated hearing to all such applicants, and choose

L

the one that will best serve the public interest. This
. y

. s o1
is the celebrated comparative proceeding. %

¥ The necessity for holding comparative hearings in cases of mutually
- N - 7
exclusive license applications was affirmed by the Supreme Court in Ashbacker

. 5




Radio v. FCC.14 Where two or more applicants qualify for*mutually exclusive

-~ [

. facilities, the Commission has been required to base its award of the license

'> on supplementary criteria. Those criteria were fo reflect public interest
. T - L4 * M

)

values,'byt until 1965 remained unépecified. In 1965, after toiling with

. I . ’ ¢ .
. onerous comparative hearings, the.Commission‘issued its "Policy Statement
’ . : . VT e
& on Comparatiye Broadcast Hearings." In it the FCC referved to the hearings
' e 16 - —
as '"commonly . . . extended" and "inherently complex." The Commission

further noted that while each set of comparative circumstances was unique

and inyoiVed "almost infinitely‘variable" factors, it would use the, Policy

. . . . L 17
Statement to outline general.criteria it would employ in comparative cases.

) Constituting "a primary objective in the licensing scheme," "diversi-
- . . o i , &
fication' of control of the media of mass communications' was %%stpd as the

‘first.diétinguishiﬁg criterion. This would be evaluated with preference
N * ;"’i * -

. . C .l . .
given to applicants who did not already own any or many media outlets,

particularly in the area reached by the broadcast license in questioﬁ.

!
and control of.the broadcast station. Sigpificantly superior proposed

program service ‘(generally as measured agéinst the FCC's 1960 en banc

- "Preference would be ‘given to ;;Blicants who integrated local ownership*

Programming Statement, 20 Pike and Fiséﬂer, Rad.'keg. 1901) and signi-

©  ficantly superior previous broadcast station operations would be recognized

v .

v« and considered worthy of ‘comparative advantage. "Efficient use of the , -

s

“frequency," 'charicter," and "other factors" would also be subject for

e ' 1 . - i -
comparison. ’ oo
v~ -~ These standards, especially when preceded with the caveat that each
+ ‘a .
hd comparative -situation was unique, add little to the certainty or efficiency

i
i s -

el

.of comparative proceedings. Worthy of noté are the criticisms of the FCC's
] . : *a

*
N

comparative hearing process--both before and after the 1965 Policy Statement. g
P 4 .

. R

PR
-

o - N 6 . . ‘
ERIC. - . S .

s = . .
. 1 :

L] A

.




1

~f
EN . .
.

Critics focus on the inordinate delays (and accompanying expenses), the

arbitraringess of the necessarily subjective decision-making ‘process and

f ,
the failure to explicate the stated concerns regarding ownership diversity.
Former'FCC Commissioner Robinson wrote: . has
. . . . ,
) ‘ ”Accordiﬁg to many critics, the.central problem ‘

.
e

i
of the broadcast,licensing process has -been the FCC's

v

inability to develop clear and meaningful selection

s criterion . : ., particularly in choosing among com-
P R

B

7pef}ng broadcast applicants. The absénce of standards

has yieldéd confusing and inconsistent,resdlpg as well

as inefficient procedures. It also may'havq contri-

buted to impiqprie%ies because the absence éf clqar; .
rational standards for influepcipg.the licensing de-

ceision proviaea a fertile bed for the gestation of

other forms of inffuence.19 1

. -

. 2

Chief judge of the U.S. Court of Appeals (D.C. Circuit) Bazelon

'

similarly opined that“the FCC's comparative hearingsgare "flawed and arbi-
trary . . JreLL L and my view 'is that the comparative hearing process in
the FCC is at present seriously flawéd due to lac& of's‘tar’ldards."20 Other

téstimonials to the administratively flawed comﬁarative hearing process,
é ' ' -

include the following. ’ _ .o ) ‘

"For ineffic{éncx and highly questionable use of the

adjudicating process, it is difficulg to find a rival,

A 21

“to the comparative hearing in a radio.or television case.'”
. . .
"[T]he stafidard comparative broadcast heariﬁg'involving
. ; ¥
new applicants . . . is, in a nutshell, long, complex,
’ 22 ' ) ‘1
and unsatisfactory." . ’




-
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»

"[T] he purported criteria for making choices

< T -
] . amoné competiné\applicants lare] . . . relevant l
T g + - . but they are unfortunately extremelytim—
‘ precise, and the; are capable of infinite manip- ' :
so- ulation. They can beéome -7and; in my opini;n, R
ihe record shows they have becomé - spurious ' .

Y criteria, used:-to justify.results otherwise

arrived at."?3 N

v

"There has been a tendency [on the part of '
applicants subject to comparative hearings] to

engage in 'puffing' or 'window dressing!

The comparative contest has also led to an

emphasis on minutiae and to an overlong hearing-

- . »
reCord;"24 ) r~

"The ineffifiency and complexity of the hearing
and decision process make the Comparative pro- ’

. ~ ceeding needlessly slow and expensive. The

)
- comparative case is costly in terms of the

A -

disproportionate amounts of time that must be

devoted to it by the Commission and-its staff. .
And it can be enormously expensive for applicants,

’ - who must raise large sums to prepare and litigate

+ = their applications. The long periods required

v”\.:‘

for hearing and decision délay the time when the

/ station can be built and- put on the air-to serve

the public."25 ///
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What is striking in the literature is the unanimity with which the FCC's

comparative hearing process for mutually exclusive initial applicants is

.

negatively assessed. Thisvneigtivity, it should/be noted, generally focuses

* on the inefficiqht or arbitrary nature of the process and does not necessarily

imply fault with the Commission's stated ends;.26 At issue here is not the

Commission's expressed goals of best meeting the public interest as e?fesult

» " . - (¢ a". - N
of an open hearing and deliberation process. Rather, the discussion focuses

on the success of the hearing process.

-

The hearing system'is costly and time consuming. It has been estimated
h]

thag the cost to each applicant in comparatlve hearings averages between

$300,000 and $500 000. 27 Comparative cases often take years to complete.?&

A

The resultlng workloed for the Commission is opefﬁus. One observer noted

LY
BN

"that in fiscal 1961 grants in cgmparétive cases comprised 1.2% of all -~
: A oo

- - &

major broadcast authorizations, but consumed 39.7% of the workload of

. e
examiners in broadcast cases . . . ."29 Pike and Fischer's Radio Regu- +

lation filL; many hundreds of pages simply digesting FCC and court cases

. . . 30 h
i this area since 1963.

That potentlal broadcasters, the FCC, and the public may spend large
amounts . of time and money involved in comparat}ye hearings for mutually
exclusive initial broadcast license applications is not in itself an indict-

ment of the precess. .If, as a result of this process, the public interest -
) . t

goals of the Commission are being met, it might well be worth the adminis-

trative cost. : !

The Comparative Process and the Goal ofwanership Diversity

[y

The FCC has several specific rules proscribing particular practices

. 1 cnricanemani e 31 .
of media ownership concentration. License applicants in violation of

¢

3

9,-.




these rules do not succeed in, indeed do not often get to, comparative -~
. ('_ - .

hearings for license assignment. In choosing among those apﬁlibants that

By

do not violate mﬁltiple.ownership Tules, the FCC looks to its 1965 Policy

Statement in which it noted that ownership diversity would bé "of primary

[y

¢ .significance" in preferrin% one applicant over another.32 Just what

~

\\‘/,.ﬂ ""ownership d1ver51ty" or "of primary significance'" means remains a mystery.

Debates on I nedia concentration have focused, for example, on perm1551b1e

thresholds of media ownership.33 There has been Similar concern regarding

the definition of minority group ownership and control of potential licensees.34

~ .

Former Commission Chairman Wiley,'in his dissent. in Cowles (a comparative

-

renewal case) noted his frustratloﬁ’regardlng the 1mp1ementat10n of the
__ 1965 Policy Statement. " He was plagued, as others have been with questions
« ' abegt which owﬁershlp/control51tuat10ns deserve "merits" or ”demerlts " and '.

by questlons Tregarding the power of those "merits'' or "demerlts" vis-arvis

- ’

. i 3
other 1mpprtant public service criteria. >

" "The problem" Wiley states, is that the 1965 standards

~

" concerning diversification and integration adfance no
. . .
‘a public purpose to which the agency is truly committed
.and, if implemented in a rigorous fashion, could well
\ ~ . - : -

haye a‘§sfipus destabilizing effect on the broadcast
. “‘ -
industry to the detriment of the . . ..public.
v ; h
< . .
[W e are left with a situation in which objective

criteria are unreliable (and really useless) in pre-
~ = 7 -

dicting future behavior of licensees , and sub-

jective criteria - while clearly relevant - are not

susceptible tgpadm;nlstratlve evaluation. 6 .

10 B
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‘

Wiley's frustrations must have been echoed by Central Florida Enterprise, '

\

inc. when, in a comparatlve hearrng, it was deemed by the Commissibn to have -

a "clear advantage'" in the d1ver51f1cat10n criterion over its competitor

\TCowles Broadcasting, Inc.). That "clear advantage" was trafdslated by~

the FCC as giving Central a ”clear preference.” The Court of Appeals
L d \ .
noted, however that ) ) ’

. ? ’

the Commiision found that the significance of the -

- A h to
"clear preference" was reduced by several factors
' and that, in the end, the.preference was '"of Yittle ’
decisional significance." )
, We fail to see how a "clear preference" on a .
matter whlch the Commlssypn 1tself has called a
. "“factor ofrprrmary 51gn1f1cance" can fairly be efl
"little dec;sional\significancé.“ We should have . A )
. thought the relevance :ﬁ uncongentrated media . ' . Yo
‘ ownership to the public interest inqniry was well !
i | . settled.>’ ’ T h
. Faultlng the FCC for not1ng Central's clear advantage on the ownership issue ,
while at the same time failing to be 1nterested in ltg the Court remanded ' ¢
the case to the Commissidn.-8 In June, 1981, the Commission reafflrmed its
earller decision while, ‘at the same time, it ¥as more erpanlsve‘ln its rea-
soning.39 That_case, it peinted out, involved a renewal application. - The
Commission reaffirmed its policy giving "primary inportanceﬁ to’”structural
ifactors such as'integration and diversifiéation C e inga hew license'bro-
ceeding," but suggested that such a preference be given Glesser weight" in .
’ renewal situations.40 . | . )
. ) 3
\ ]“1 ‘ ' : ; -:( .
e
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#' While it would be unfair to attribute it to the FCC's comparative

-

-

television ;tations increased steédily between the 1950's and 1970's.
\ ; - / .
Vj1977 figures indicate a high degree of group and conglomerate ownership

v ' 42 7

)‘-hearing procedure for initial appdicants, the percentage of group-owned
X .

-

[y

.of televisidn stations and, to a lesser degree, of radio stations.

¢
[y

The preeminange of conglomerate or chain-owned broadcast stations has not .
- /

dwihdled since the FCC designated that asione gf ité,gdéls in the 1965/
Policy Statement. o 0 .
, * [d .

s : The Logic of a thtéry ’ .
. \ .

¢ . .

1 -
- - t

Since bomggra;ive hearings have proven to be neither an effective
por an efficiépt'administrative proceduré for choosing among qualified

épplicanté'for an initial license or permit, Congress has authorized the-

::FCC to usg a lottery approach, a "system of random selection.' Chapter

" Two of Title XII of the massive "Omniblis Budget Reconci}iation Act of 1981"

thus amends Secgion 309 of the Communications JAct of 1934: "If there i%

¥ more than one applicant for any -initial license-or cénstruction permit . ...,
s - -

-+

. » " e = .
then' the €ommission . . . shall have authority to grant’such license or per-

) - . .
mit to a qualified applicant through the use of a system of random selection.43

Keenly aware of the importance of ownership diversification, Congress has.

‘ -

qualified "random selection' by insisting that 'groups or organizations, *
or members of groups or organizations, which are underrepresented in .the e
— . B . ¢

ownership of telecommqjioations facilities or properties will be granted
v A ‘ « )

. . P -

. 44
. . e 12
significant preferences. - o .~ . .

’

Required by Qongréss-to establish the "rules and procedures' for

“ ‘administering'its lottery, the Commission must decide-how to extend to

-

r

. f .
.
s .
B
v - - - v

’
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s .o o ’ . .7 . . -
"minority hpplioaﬁts-~applicants whﬁ~are "uhderrepresented in their owner-
5
r ‘e r3 - 1,
-y sh1p of telecommunlcatlons fa0111tlés”-—what Congress calls "51gn1f1cant
s n. - ~ /.

preferences."( Although the FCC has,the authorlty to. requ1re m;non*ty

+

. A '
@% ? applicants to submlt\\sgsh/{’formatlon as may be necessary to enable the .
. -, > '

Comm1551on to make a determinatiom regardlng Whether such appllcants shall
. be granted such preference,"4 .the’ FCC itself must define "signifitaﬁt

preference! and decide how to operationalize it. This section outlines
4 N hd

twd coltrasting approaches.

. R .
Two Scenarios ~ -

To invent a system of random selection where ynderrepresented owners

Are granted significant preferences, the Commission has two broadly dis-
{ .

« tinguishable options. Having identified the number of minority aﬁicants

for any given license or permit, the Commision could then assign a partic-

. BT . ’ )
.ular,.though arbitrary, preference to those applicants. For example, if

thére are 36 "ordinary' applicants and 6 minority applicants, the FCC would"

.grant a ”significant preference"46 to the latter by increasing each minority

. app11cant’s participation in the lottery to - or beyond - the _point where
\
the total number offjlnorlty app11cants in the lottegz (as opposed to the

"real" number of minority applicants, which remains 6) exceeds the total’
number of !'ordinary' applicants. Given 36 "ordinary" applicants ane‘é
o minoq%ty applicants, each minority applicant Qouﬁd enter thb'lottery at -’
least 7 times. In ptactice, there would now be 42 mingrity app11cants
versus 36 "ordinary" appllcants, etgo, m1nor1ty appllcihts - 1nd1v1dua11y
as wlil as’aggragately-would have the advantage Conceptually, this approach

) »
3 t -

n  to a system of random selectlon would work as follows: . _ .

~ - 0 3
3 5 »

b

“/ , . 13 . J‘
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N ' times minority applicants must parti- ..

. Given 36 "ordinary" applicants and 6 finority applicants, .,

IF total ber of applicants, ° . .
total number of "q_rd'inar);h applicants
total numbex of minority applicamnks

TPreference Factor'" -~ the number of

e «cipat® in the.lottery in order to create

< . : an overall advantage for minority applicants,

THEN Coe . . .
L PF= 2+ 1* -
Mgs M . . ﬁi
Given 36 '"ordinary" applicants (0) and 6 minority apﬁlicanfs W,

¥ »

PF = 7 )

' g i *
To compute the extentw®® the pf%ference granted to minority applicants, or

-

""Preference Gain'" (PG), the Commission would calulate the difference between
the ratio of "orginary" applicants to minority appﬁicants and the contrived

or artificial ratio created by ,the Preference Factoi: Tﬂﬁs,
¢ . ‘
- " pg = M _M(PF)
T A O+M(PF) &

"
-
-

6 42 .
PG> 12 " 55eaz ;
6 42 \
= - —— \
PG 47 - 78 [l !
PG = .39

/

* ) :

1 is arbitrary; it represents the extent of the preference extended to '
minority applicants. !
Tt

. -

.14

"
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-

Minority applicants in general, therefore, would have 4 39 percent better

l§

. chance of winnfhg a license than the chdhce they would have had in a truly
A R \

- -

ragndom selection process. To(calcurate the Preference Gain for the indivi- - .
, dual minority applicant (as opposed to‘the Preference Gain for minoréty
. applicants in general), : . : ‘ v
SO o \PF, ' ~
. <1 i
PG = 3 "~ O+M(PF)
1 - 7 ’
| PG = o+ =i . ’é
o PG = .066

. ' »

The individual minority applicant,’therefore, would have a<6.6 percent better

chance of winniﬁé a'license than the chance they would have’had in a truly
random selection process. ) L ) ‘
e -

t Alternatively, the Commission may choose to assess the degree of each
i ’ - e

minority aﬁp}icant's "underrepresentativeness" and, in turn, assign.a pre-

//’”'ference factor to each minority applicant. In comtrast to the first scenario,

where minority applicants were éssigned the same preference factor, t ap-

proach accommodates differences among minority applicants. The implication

here is that minority ownership is not a monolithic'concept, that gome urder-

represented grqups or.organizations are more or less underrepresented than

others. Although there are a variety of ways to distinguish between and

)

among minority applicants, pérhaps the least capricious method would involve

14

] rank-ordering minority applicants in descending order of "underrepresentative-

. o ‘
ness,'” 'such that the most underrepresented applicant would be given the greatest
preference.47 While this method does not guarantee the assignment of unique

Preferenc}*Factofs (because rank-ordering ddes not necessarily yield mutually

. . * ’ —— A
exclusive categories), it would ensure-at least gross distinction between, say,

oo L




I f

a minority'appliCAnt who owned one telecommunications facility and an applicant
PR

-,
" who owned none
L]
. Thus, gi en 6 m1nor1ty applicants where two applicants are ranked together,
the Commissib would need to assign 5 Preference Factors: . :
I, : . .
2 . . \ ¥ . )
Number' of Applicants Minority NPreference * o
"Per Rank ‘(N) Applicants (M) Factor .(PF)
1 . w;i ’ . Ml 7‘-/ pFl . '
- ? ' - Lo MZ,MS PF2
,‘ .0 »* - ’ ~ 4
. 1 %,m M, PF, .
1. - M " . PF
\ . : )
1 . : M6 PFS . .
7 : - <~
N v -
R
Slnce the least underrepresented minority appllcant (M ) deserves a "signi-
' f1cant preference, " and since, the minimum Preference Factor, for any minority
4
applicant (glven 36M”ord1nary appllcants and 6 minority appllcants) is 7 then
™ - .
, .
- _ *
o PFS =7 :
Re;trictingioﬁrselyes_to whole numbers in intervalg'of 1, the remaining Prefer-
~.enc "Factors would be: ; b ) ' N \\
~ 'PF4 = 8 .
; : . . ) ) -
* N ., o st ~ 9 ® !
‘ . ;‘;‘ - PF2 =¢10 A
: . - i
’; ) . PFl = 11
- N b M '
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Should the Commi'ssion find.that the range of Preference Factors is too lanée,
+
f/ it could collapge two or more ranklngs into -zysingle category. Conversely/
Lo .
should the range of Preference Factors appear to be too small, the Commission

*

1d' increase the difference between Preference Factors (instead of 7,8,9,10,

. C

and 11, the Comm1551on mlght assign 7, 9 11,13, and 15). .

-

To compute._ the Preference Gain (PG) for minority ap 11cants collectively

¢

e

(aggregétely), the Commission would calulate the difference between the ratio of

’ (

"ordinary' applicants to minority applicants and the contrived or‘artifipial ratio _

T % created by the five ﬁreferehce Factors. If N is the number of Winority applicants

LN

assigned a particular Preference Factor, then A d
oG = M _ZPF,iN.l
‘ ] ’ . A O+&PF.N. - *
i'i .

k) ) . . 4 g e
Given 36 '"ordinary" applicants and 6 minority applicants,

i,

, ’ 6 11(1) :‘150(2) +9(1) + 8(1) + 7(1)

PC = 47" 3+ II() + 1002) +9(D) + 8(1) + 7(1)
6 55
PC= - =1 o )
?‘ ! . < .
: . PG = .46 - ',}

A -
s . »
- .

'Under:this scenério, minority applicants collectively would have a 46 percent
v - —

better ‘chance of winning a license than the chance they would have hEH‘ln a

s

. truly random selectlon process.. o .,

-
- 1)

. ; But since minority appllcants have been rank-ordered and a551gned dfffer-

ent freference Factors, it would be more meaningful to compute the Preference

Gain for mlnornty applicants respectlgggz ‘(individually):

- .
) PG. = — pF1’2’3 ’ e )

N i A 7 - / B

' )% PFiNi B ‘ .

=1 . ) ‘.

T ACHEE
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Just as there are five distinctive Preference Factors (in our hypothetical
R ;

example), there will be five correspondiné Preference Gains:

3 el -

v"f 7 Minority Applicant  Preference FacFor ;refg%ence Gain
. M ///// pp1'= L " PG =100 )
M, M, . PR =10 jg ' pg, =090 N
- ) M4' PFS';/ 9 - ‘ PG3 = :07?, . -
- Mg A PG, = .064
MQ : PFS = 7 PGS = ,053
/) \ ‘

- In the First scenaric, each minority applicant had a 6.6 percent better

chance‘of winn}ng a licgnse. In the present scenario, however, the advan;agé

extended to minority applicants is expressed in te s of a range of percentages -

* from a 5.3 percent bettézrzﬂaﬁEé‘fbr the least und Tepresented minority appli-
‘cant (M6) to a 10 percent bettern chance for the most underreprgsented minor@ty
applicant (Ml): . N e

S T ) “ ’ . e

A Definitial Dilemma ‘

+  Regardless of how the lottery itself might work, the Commission must

answer four vital questions: .

.

) d. Whal constitutes a "'significant perference'?
A}

2. Who qualifies as a "qualifieq applicant"?

3. Who qualifies as an "underreprisented owner" of tele-
- ‘) ' )
fac11f}1es? ’

4. What are '"'telecommunications facilities?

»
-
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The "signhificant preference" dilemma focuses on the difference between
the actual ratio of minority applicants tb "ordinary'" applicants and the

effective ratio of "minority applicanfs to "ordinary" applicants. In the
f - '

scenarios discussed earlier, "signifjci\nt preference" was defined as adjust-

ing the effective ratio 2o the point where minority applifants owtnumbered .

'

"ordinary' appls Technically, of course, any gain‘fwom the actual to

the effective ratio of minoiqty applicants to "ordinary" applicants would
Yy app Ty app

égbnsistute a preference. But™yHat would constitute a significant preference?

)
Will the Commission expand its criteria for distinguishing between

qualified and unqualified applicanté? What ownership criteria will be used
to exclude applicants? Beyond the requirements set forth in Sections 310 (a)
.and 313 (b) of the Communications Act of igﬁﬁ, will the FCC seek to further

’ e

s . L d . - . .
limit participation in the lottery by adopting more stringent qualification
standards? ’ A .

. \ ° . .
Probably the most difficult questions involge definitions of ‘under-
i ’ 1}

' C ek . .
represented owners' and 'telecommunications facilitiesd' What evidence will

h b 3

the Commission accept on behalf of ap%l?cantg wh6 ff;im "underrep?esenteg”
F'status? Also, why must minority apélicants be gro&ps or'organization;, or
membe?s of groups or.organizations? Wﬁll}the FéC disgriminate againsi
applicants with no group or organizatiopé?ﬁaffiliatioﬁg '
. ) e
"As tHe GistinétiQn between print and broadcast media continues to

- » - - " oA - . »

blur, how will the Commissjion decide wha% is and what is not a ''télecommuni-
. f‘“ . N

cations facility"? For example, is’a videotext .operation a telecommunication

facili€>? . ,
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‘). Ownership Diversity and the Public Interest ‘

, ..
! .in A Random Allocation of Licenses i e
- * . ' f.
: ﬁ ?

As efficient as a lottery may be for allocating a license ar permit,

%

its effectiveness at securing the best practicable sefvice'or promoting‘owner-

‘ N l

ship d1ver51f1cat10n -~ the two standard comparatlve issues -- is .suspect.

Any system of random selectlon limits the Commission's dlscretlon and inevit-

" ably leads important decisions and choices to chance. Notwithstanding the .

granting of "significant preferenées" to "underrepresented owners," the FCC
will no longer have the opportunity to decide which applicant will best serve
q . .

the public interest. The lottery may or may mot promote ownership diversifi-

v

/] - * .
cation; although the Commission maystip the seale in favor_?ﬁ minority appli-
cants, it -cannot decide a priori that, for example, a particular minority

1 - .

applicant would offer4the best practicable service to the community and at

- the same time diffuse, telecommunicationg ownership--ordinarily a compelling
B . 14 . )
combination. It would be difficult to argue that leaving either or both of

-

these factors to chance--regardless of the. odds--would be in the public's.
. o to '
bfst interest. . . -

Wy

If one of thé FCC's "primary respongibilities is to choose among

[ . —

qualified new applicants for the same bréadcast facility,"48.and if "com- \

parative analysis’'is implicit in any schem% of allocation and has always

been Bt least formally‘a consideratibn in broadcast iif:ensing,';49 fhen ; A
lottery approach stands out as Bng?dmlnlstratlve aberratlon an alarmingly
~51mp11st1c and wholly 1nadegyate method fof selectlng applicants and allocating N
frequencies. ' ﬁ ’ - . ‘
' e 50

Nonetheless, given that the Commission has been "extraordinarily’ candid"
A N ‘

* » . » v . M " .
about its Gpposition to comparative hearings, it appears likely that it will

& . - A. *
N LOEN . 4‘ )
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¢+ exercise its 6p’cion51 to use a lottery. Accordinglx,.ye can only, hope that

N ‘. .
- the FCC defines “significant preference" in such a way that ownership diversi-
v - v . "

v .

o .
fication plays a major role in the administration of its lottery. Beyond the

. . [ ¢
Congressional Tequirement that the Commission distinguish between "ordinary"

and minority applicants, we would further hope that fhe FCC would discriminate

» w

among minority applicants themselves--as illustrated in the second of our two

~

> s - I3

scenarios. '
- % /
» N . -
. e ! .
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“In Ashbdcker Radiq Corp. v. FCC, 326 U.S. 327, 329 (1945), the Supreme,
Court held that the FCC must hpld comparative- hearings when two or more

applicants seek the same frequency. 4 :
.-/ L4 M

3Douglas H. Ginsburg, Regulation of Broadcasting (St. Paul: West, 1§79),

s 76-77,
PP A

4Johnston Broadcasting Co. v. FCC, 175 F.2d 351'(D.C. Cir. 1949). When two
or more applicants compete for thé same frequency, the Court ruled, '"the

public }nterest is. served by the selection of the better qualified applicant,

and'the private interest of each gpplicant comes into play upon that question.

\ e .
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